I. INTRODUCTION
In the wake of current and recent events including a new presidential administration in the White House, global terrorism, and sequestration, the federal government continues to be confronted with budgetary challenges as it attempts to provide services to its citizens and provide for the common defense. As a result, there has been a growing interest and dependence by the federal government on the private sector to develop novel ways to provide goods and services that would result in minimum government investment with less government risk. This interest generally stems from factors such as budget restraints, project complexity, need for private sector resources and expertise, and the government's ever-changing priorities.
1 Equally, the private sector continues to rely on major Department of Defense ("DoD") and other non-DoD programs and contracts to fuel shareholder value. Notwithstanding this continuous mutual dependence between the public and private sectors, questions remain as to whether public-private partnerships are a new concept in government contracting. In sum, public-private partnerships are not a new concept, but instead they have emerged to the forefront as public and private sector interdependence has revived publicprivate partnerships in government contracting.
At its core, the term "public-private partnership" or "P3" describes the contractual scenario in which the public sector partners with the private sector to complete a project that will benefit the public. 2 To understand the P3 is to envision a project delivery model that exists somewhere between public project delivery (where the public agency owns and operates the asset) 1 and privatization (where the private sector owns and operates the asset). There are different types of P3s, but most forms share two important characteristics: (1) financial investment by the private sector and (2) risk transfer from the public sector to the private sector.
3 Accordingly, P3s provide certain assets where governments often lack full financial resources and expertise and, as a consequence, look to the private sector to assist with developing infrastructure, among other important projects.
4
P3 projects differ from traditional procurement contracts in several respects. They are typically large, long-term endeavors over which the private partner holds a significant amount of control and inherits greater risk. When successful, P3s bring capital to the target market and create local job opportunities. When effective, they spur consumption, increase wealth, and promote stronger economies. "In certain circumstances, P3 projects can bring innovative solutions to infrastructure challenges . . . a broad array of interested and invested parties . . . substantial [project] experience . . . [and financial rigor and incentives from the private sector] to deliver project [s] on-time and on-budget." 5 P3 projects also tend to draw other private investors to the market, thus creating a stronger model for long-term economic growth.
In the federal government contracting context, P3s are simply contracts between the government and the private sector contractor that often result in greater private sector participation in project delivery. In this respect, successful P3s serve as vehicles to improve government services at less cost to the taxpayers since, among other things, the cost burden shifts from the government to the private sector when completing a project. When used properly, P3s encourage the public and private sectors to cooperate, innovate, 4 Here the term "infrastructure" is used broadly to describe the "basic equipment and structures (such as roads and bridges) that are needed for a country, region, or organization to function properly" and "the resources (as personnel, buildings, or equipment) required for an activity" for the public. Infrastructure, MERRIAM-WEBSTER ONLINE DICTIONARY, http://www.merriam-webster.com/dictionary/ infrastructure (last visited Apr. 1, 2017). 5 and collaborate with the ultimate objective of working toward a mutual goal of project success. 6 There has not been much case law regarding P3s, although United States jurisprudence is developing. For example, in LaSalle v. United States, the United States Court of Federal Claims clarified the difference between a P3 contract and a commercial partnership agreement. 7 The court found that while a commercial partnership is one in which two parties share risk, control, and profits, a public-private partnership generally shifts the risk, control, and profits to only one of the parties. 8 This Article examines P3s in the context of government contracting and how P3s are utilized to achieve the government objective of efficient execution and delivery of projects for the benefit of the citizenry. To this end, the Article begins by providing a historical context of P3s as well as a review of several common types of P3s. The Article additionally explores how a typical P3 is financed. Moving forward, the Article analyzes the advantages and disadvantages of the P3 model in government contracting and discusses several examples of P3s in use currently in the DoD and other government agencies. It explains how P3s are facilitated in other areas of the federal government and concludes with an examination of the use of P3s in state and local government.
II. P3S IN GOVERNMENT CONTRACTING YESTERDAY
There has been a recent trend towards reliance on P3s as a model for the delivery of goods and services to the federal government. However, the fact of the matter is that P3s are not new. While the term "public-private partnership" was not widely used in the United States until the 1990s, the leveraging of private-sector resources for the benefit of the public-sector is a concept that has been used for more than 300 years. 9 For example, the Continental Congress during the Revolutionary War utilized the private sector (privateers) by permitting their harassment of the British navy. 10 P3s also developed in the West through private sector construction of the nation's transportation infrastructure, especially the cross-continental railway and the development of private tollways and canals.
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It appears as though America's first organized P3 was in 1652, when the private company Water Works Company of Boston built a channel to transport water to a reservoir for storage and to provide local residents with drinking water.
12 Two years later, Richard Thurley, a contractor and colonist, named, designed, financed, and built the first legally implemented toll bridge. 13 The toll bridge crossed the Newbury River in Massachusetts connecting two Massachusetts towns, and provided an important trading route for the residing colonists.
14 In 1795, following the colonial period and the Revolutionary War, America's new government had very little capital and the costs of completing a graded gravel road were too steep. 16 Bernard Harris, Public-private Partnerships Reinventing PennDOT, LANCASTERONLINE (May 14, 2014), http://lancasteronline.com/news/local/public-private-partnerships-reinventing-penndot/ article_297fdb14-db9c-11e3-b9c8-001a4bcf6878.html. A new nation had no money to build infrastructure, so a private owner built the first long-distance, broken-stone-and-gravel surface, opening the territory northwest of the Ohio River. The turnpike was built to move produce and manufactured goods from Lancaster County to Philadelphia. The private owner of the road (the Philadelphia and Lancaster Turnpike Company) was repaid from tolls. The road was blocked by wooden gates, or "pikes," that would be "turned" to open the road after the tolls were paid; thus, the term "turnpike." tolls collected for use of the road. 17 After completion of the road, the government continued to amend and lengthen the company's charter to help increase revenues, provide convenient routes, and fine toll evaders. 18 The road has been identified as the first significant turnpike and the "beginning of organized road improvement after the long period of economic confusion following the American Revolution."
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It has been said that P3s are "the modus vivendi of America's contemporary nonprofit sector largely because [P3s] are a basic characteristic of American politics and social welfare system-not by design but by happenstance." 20 This assessment is largely rooted in the fact that governments-at not only the federal level, but also the state and local levels-often lack the resources necessary to provide the depth and types of services and infrastructure necessary to support the underlying communities.
III. TYPES OF P3S
The type of P3 used is determined by "what rights, obligations, and risks are assumed by the public or private parties within the partnership." 21 In the traditional government contracts context, these rights, obligations, and risks are memorialized in a number of different forms and variations, including, but not limited to, Concession; Build-Own-Operate; Build/Operate/Transfer; Operations, Maintenance and Management; and Design-Build-Operate.
22
P3s are similar to traditional government contracts in that they inherently encompass a risk mitigation model that operates to balance the risk of a project between the contractor and the government. 23 Shifting the risk burden 17 Id. based on contract type-firm fixed price or cost plus reimbursement-along with ensuring the contractor provides a mix of specialized technical skills, innovation, and funding is a way in which the government engages the private sector and promotes interaction between the government agency and the private partner.
A. Concession
In a concession P3, a public authority grants a private sector "operator" responsibility for the operation, maintenance, financing, and management of an infrastructure asset while retaining ownership of the asset and receiving rights to the asset once the concession ends. 24 Notably, under a concession, the private sector operator assumes the risk for the condition of the asset and for the investment itself. 25 A concession P3 can cover an existing asset or utility or exist for a new building project. 26 The concession period will generally last 25 to 30 years and the public's payment for the use of the concession serves as the source of revenue for the operator.
27
One unique aspect of the concession is that the asset provides instant cash flow to pay the operator and to set aside funds to pay back the investment and/or to service the debt. Another unique aspect of the concession is the focus on output as opposed to input. 28 For concessions, the operator will generally set the parameters for operation of the asset and performance standards. A typical example of a concession P3 is a toll road; the public sector partner leases to its private partner a toll road for 30 years in exchange for an upfront payment, one that the public sector partner will use to fund other projects and that the private partner will presumably make back in tolls paid by people using the road. The private partner will be responsible for operation and maintenance of the road, but once the term expires, the public sector partner will retain operational control. 
B. Build-Own-Operate
Under a Build-Own-Operate ("BOO") transaction, the public sector does not own the facility and is not required to purchase or take title of the facility. 29 Instead, a private sector contractor will be responsible for building and operating the facility. 30 Unlike a regular private investment, BOO transactions typically have some continuing level of government involvement because there is either: (1) an essential public service of some kind with few suppliers of that service, or (2) a need for the government to exercise its power of coercion and reduce procedural obstacles in the way of a project's start (i.e., eminent domain). 31 Although the government does not provide direct funding, it may assist in offering other financial incentives such as tax-exempt status. 32 This P3 type has some variations, which include build-develop-operate and design-build-finance-operate-maintenance. 33 An example of a BOO P3 is a water treatment facility. The private company builds and runs the water facility by processing raw water into filtered water, and the public sector utility subsequently delivers the water to customers.
C. Build/Operate/Transfer
In a Build/Operate/Transfer ("BOT") project, the private sector is authorized to build and operate a facility or system generally built and operated by the public sector. The private sector would be granted the right from the public sector to operate this facility or system for the period of a concession term, and would ultimately be responsible for the project's financing. Typically, a concession term could range from 25 to 30 years depending on the project. The duration serves as an incentive to participate in government projects by allowing the private-sector partner enough time to recover its return on investment. Once the term ends, the facility or system would be transferred to the public authority. The BOT has been called a classic tool for project finance, because, for example, "the revenues are often obtained from a single 'offtake purchaser' such as a utility or government, who purchases project output from the project company."
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Unlike the concession P3, there is no instant revenue stream from the facility or system. 35 Railways, for example, have been developed using the BOT model. The public sector partner chooses a private partner to build the railway, and the private partner then starts to implement the project when it forms a team, executes studies, obtains financing and permits, and proceeds with design development. 36 Once the design is approved by the public partner, construction of the railway begins. Upon completion of the railway, the railway opens for public use and repayment of the railway to the private partner is covered by incoming revenues.
37 After a predetermined term, the private partner transfers ownership of the facility to the public sector partner and the public sector then owns and operates the railway.
D. Operations, Maintenance, and Management
In an Operations and Maintenance ("OM") project, a public partner contracts with a private partner to provide and/or maintain an already existing service. 38 While the public partner remains obligated to provide the service, day-to-day management rests with the private sector. The simplest OM model does not usually shift risk of asset conditions to the private partner but alternatively pays the private partner a fixed fee that covers the performance of specific tasks and accompanying expenses. An OM contract will typically last 3 to 5 years, and holds relatively little revenue risk for the private partner. An Operations, Maintenance, and Management ("OMM") project is typically the same as the OM model, however, OMMs have longer termed projects that provide private partners more time and opportunity to make their own capital investments and earn reasonable returns. 39 The OM and OMM models have been used for water and, to a more limited extent, the energy sector. 34 Id. 35 In a Design-Build-Operate ("DBO") project, a single contract is awarded to a private contractor to design, construct, and operate a new project until a contractually-agreed output, while the public sector maintains ownership and finances the project. 40 Unlike most public and private sector contracts where the design, construction, and management would be considered separate projects contracted for individually, the DBO method streamlines the process with a simple design-build approach. By giving one private entity the responsibility of multiple stages of a project, the public sector reduces the risk of issues going unnoticed or overlooked.
IV. HOW P3S ARE FINANCED
The availability of and access to funds is an important element in determining the success of government sponsored projects utilizing the P3 model. Given the limited funding provided by federal, state, and local governments to support public projects, financing not only becomes a major component of the P3 arrangement, it also becomes a major reason and motivator behind why public sector entities engage in P3 structured transactions.
There are a variety of models available for financing P3 infrastructure projects. One financing model is government funding. Government funding is typically used in DBO projects where a government or public authority will source projects through traditional procurement methods and contract with a private company to design, build, operate, and maintain the asset. Documentation for this arrangement revolves around a contract between the sponsoring public authority and the private company. In addition, the public authority consummates an operating agreement with the private company.
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There is also the "Corporate or On-Balance Sheet Financing" model. 42 Under this model, the private sector obtains financing based on its own 40 Id. 41 credit-worthiness rather than the "invest-ability" of the project. 43 Private partners are able to go to capital and equity markets and seek investors through equity shareholders, debt from banks, or potentially third-partyissued bonds. This financing model is typically used in less complex and lower-value projects. 44 The most widely used financing model is Project Finance.
45 Project Finance is the result of direct investment by private sector investors using the capital markets or limited-recourse lending to a specially created project vehicle to support infrastructure projects. 46 Generally, in the Project Finance model, the project sponsors and investors will establish a specially created project vehicle or a special purpose vehicle ("SPV") to sign the P3 contract with the public sector party and act as the borrower for project capital. 47 The SPV is usually established as a separate legal entity to diminish liability for any parent company by financing large projects separate and apart from its parent's balance sheets.
Generally, P3 projects are financed in a similar fashion as project finance arrangements. Lenders and investors in these arrangements use nonrecourse financing or limited-recourse financing, which are reliant on the project's generated cash flow to recompense debts and produce returns for investors. A project's likelihood of generating cash flow is indeed a lender's primary assessment factor to determine a project's overall risk, thus the terms of the project's underlying contract are essential to securing financing. 48 Many P3 projects are funded with a mix of long-term debt finance and equity financing. According to the Progressive Policy Institute, long-term debt finance represents approximately 80 percent of the total funding required, while the other 20 percent of financing is represented by equity 43 Id. 44 Id. 45 Id. 46 Id. 47 Id. 48 See id. This is referred to as a project's bankability. A project is bankable when lenders are willing to finance the project. Banks will look to the cash flow of a project as the primary source of security for the loan. This is quite different from corporate financing, the more usual basis on which banks lend to businesses, where lenders rely on the value of the company's assets. See Bankability, THE EPEC PPP GUIDE, www.eib.org/epec/g2g/i-project-identification/12/123/index (last visited July 5, 2016 investments, depending on each project's perceived risks. 49 Debt financing is primarily used because it is generally less risky than equity financing. However, lenders typically require some type of equity funding for P3 deals to bridge the gap between available monies and monies required to pay the debt. Consequently, investors and the primary contractors will generally provide the equity financing. In some instances, the government may help provide capital for the initial costs of the project through grants or other means. If the project's cash flow does not match the debt financing, the difference must typically be covered by a government guarantee.
50
Other projects are funded through varying combinations of private equity, corporate financing, government funding, bonds, and private capital inflows or other unique sources. For example, infrastructure bonds, project facilities, equity, and guarantees are just a few of the financing sources that are used to facilitate a P3. 51 Ultimately, there is no one-size-fits-all solution to finance a P3 project, so the type and source of financing used in the P3 infrastructure project depends on the phase of the project cycle.
V. ADVANTAGES OF P3S IN GOVERNMENT CONTRACTING
P3s offer various potential advantages to the government. How advantageous a P3 will be is largely dependent upon the project itself, the structure of the P3, and the parties involved. One significant advantage of P3s is their flexibility. More specifically, P3s offer public sector decisionmakers an opportunity to improve the delivery of services and the management of facilities.
52 P3s also help to mobilize private capital, which ultimately facilitates the development and accelerates the delivery of infrastructure projects. 53 Use of the P3 project delivery model may help to filter out economically underproductive projects. P3s may also result in reducing the delay in project implementation and the investment in technologies and process innovations, which, in turn, may reduce project lifecycle costs. 54 Other advantages include, but are not limited to, risk transfer, cost reduction, and private sector incentives, which are discussed in depth below.
A. Risk Transfer
One significant beneficial characteristic of P3s is risk transfer. P3s allow the government to shift some or all risks associated with the project to the private sector party. The government typically retains control and oversight of the project during both the design and construction phase and the operations and ongoing maintenance phase. For projects which the government is responsible for some or all of the financing, the liabilities are typically limited and tailored. 55 The transfer of risks for projects are negotiated and bargained for, and provide long-term value-for-money propositions for the government. P3s "involve a range of different risks." 57 These, as a general matter, are categorized as construction risk, financial risk, performance risk, demand risk, and residual risk. 58 Each of these risks is assessed and measured in accordance with the project's existence in the project life cycle.
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Construction risk is typically associated with "design problems, building cost overruns, and project delays." 60 A significant element to evaluate the risk and predict success under the P3 delivery model includes understanding how risk is allocated. Risk allocation requires dividing or sharing the risk and the responsibility for dealing with the risk's consequences between the parties. Risk transfer allows the government to relieve itself of risks that are better managed by the private sector. As part of this risk transfer process, the government should assess the value of taking on a project's risk. Based upon that valuation, it should determine the proper allocation of risks between itself and the private sector. 66 In this regard, governments ultimately make distinctions between project-specific risks and "[m]arket risk, which reflects underlying economic developments that affect all projects, is not diversifiable and therefore has to be properly priced." 67 Finally, it is important to note that a P3 structure includes not only the contractual relationship between the public and private sectors, but also the network of contracts between private sector parties, banks, insurance carriers, and others that serve to allocate risk among P3 participants. 62 Id. 63 Id. 64 Id. at 11-12. 65 According to the World Bank, partial risk guarantees, for example, typically cover outstanding principal and accrued interest and help to protect private lenders against the risk of a public entity failing to perform its obligations with respect to a private project and help to ensure payment in the event of the public entity's default from nonperformance of contractual obligations undertaken by governments or their agencies in private sector projects. See Partial Risk Guarantees (PRG), THE WORLD BANK, http://web.worldbank.org/external/default/main?theSitePK=3985219&pagePK=64143534&contentMD K=20260268&menuPK=64143504&piPK=64143448 (last visited July 5, 2016).
66 IMF, supra note 3, at 13-14. 67 Id. at 13.
B. Cost Reduction
The private sector generally carries the majority of responsibility for most P3 projects and, as a result, the government's administrative and other indirect costs are reduced and/or transferred completely to the private sector. This transfer of costs and increase in responsibility motivates the private sector to better manage and consider a project's overall costs rather than the costs for discrete portions of the project.
Costs are reduced at the state and local level due to P3 projects. The host government to a project might issue bonds to raise funds necessary for infrastructure projects.
68 When projects are financed by the private sector, the government can begin and finish necessary projects without making significant capital investments, thus reducing government debt and the addition of new debt. 69 Consequently, P3s financed by the private sector free up government budgets to fund or better prioritize the budget for other initiatives. 70 Due to public sector budget constraints and the inability or lack of will of governments to raise taxes or incur additional debt to finance a project, P3s provide an additional avenue through which certain projects can be realized. P3s inherently make for better planning, management, operational, and cost efficiency. Because payments for P3 projects are usually spread out, due over time, or after the completion of various stages, a project's funding allocation can be properly planned in advance. The ability for the private sector to use its expertise in both financial and operational strategy reduces the financial burdens typically associated with expensive and long-term projects, and can ultimately offer better public services through improved operational efficiency. 69 Puentes & Sabol, supra note 1, at 8. 70 Id. at 2. 71 Id. at 10-11.
C. Private Sector Incentives
Because the private sector party typically incurs debt to finance the project, the private sector party is motivated to manage the project efficiently and correctly from the onset. 72 This finance-oriented mindset helps to avoid under-bidding, where a party purposely bids low to win the contract but then bills the government for additional charges to complete the project. Additionally, having the private sector party finance the deal allows for quicker completion of projects without the uncertainty of public funding whereas government grants, allocated budgets, or taxes may sometimes result in delays or cancellation of the project after commencement. 73 Using a P3 causes the government to rely less on budget allocations for significant projects. 74 Typically, government-operated and managed projects require annual budget appropriations. This annual allocation of funds is not guaranteed and the amount allocated often fluctuates. Ongoing maintenance and operation of the project, to which some resources have already been donated, may lose priority over other issues and can eventually lose funding altogether.
VI. DISADVANTAGES OF P3S IN GOVERNMENT CONTRACTING
Notwithstanding the various benefits inherent in P3s, there are also inherent risks in any long-term project, so the P3 model may not always be the best option for certain projects. P3s have been criticized for prioritizing profit maximization for the private sector party, loss of jobs of public employees, and the over-complexity of financing and deal structures. 75 Other potential disadvantages of using P3s include high financing and transaction costs, loss of project control and revenues, and a number of unforeseeable consequences. 72 Id. 73 
A. High Financing and Transaction Costs
P3s do not necessarily rid the government of all costs associated with the project. For example, there may be higher transaction costs from due diligence associated with vetting different private sector candidates. There can also be additional costs associated with drafting and negotiating various P3 project agreements, although P3-enabling legislation and statutes have the power to standardize the language and disclosure requirements of P3 contracts.
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For the private sector party, a potential disadvantage to the P3 model could be the higher costs associated with financing the project. 77 However, high costs could very well be offset by overall cost savings stemming from private sector efficiencies. The P3 project could also be structured in a way that the government obtains initial financing while shifting only the operational, construction, and/or management risks to the private sector. 78 Additionally, in certain state and local jurisdictions and for certain projects, the government may issue the private sector tax-exempt bonds to help offset higher transaction costs.
79

B. Loss of Project Control and Revenues
The government loses control in the P3 arrangements where it assigns the private sector substantial control and day-to-day operational management of a project. 80 Furthermore, certain projects can be negotiated to allow for lump-sum payments to the government or certain revenue-sharing agreements on an ongoing basis, leaving the government with no rights to transfer revenues from the project. 81 balanced by the fact that the government no longer is responsible for the operation and ongoing maintenance of the project.
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C. Unforeseen Consequences
P3s are often used for large-scale and long-term projects and thus there may be greater probability of unforeseen issues. Some issues that could arise over the life of the project include disputes over certain interpretations of the terms in the P3 project documents, the private sector party being acquired by another larger, unknown company, or the private sector party going out of business.
83 There is also the potential for a long-term P3 to "lock-in" certain government spending depending on the operational needs at the time the contract is negotiated. 84 This could be an issue for the public sector partner when shifting government priorities also calls for a change in funding allocations. Such unforeseen consequences could result in delays and/or additional losses to the government.
VII. FACTORS TO DETERMINE WHETHER TO ENGAGE IN A P3
P3s should not be used for all projects, and significant due diligence should be conducted before deciding to use a P3 structure for a particular infrastructure project. Certain items the government should evaluate in its decision to use P3s include whether:
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• The project involves significant capital investment; • The government has the necessary funds to operate and maintain the project on a long-term or ongoing basis; • The project requires technical or highly specialized knowledge;
• The project provides a service or benefit that should be provided by the government. This analysis includes the nature and location, political implications, and the public and community needs of the project; • A private sector party can provide the same services or benefits more efficiently; • It is feasible to provide oversight and monitor the private sector party to ensure the project is completed on time and ongoing operations and maintenance are properly handled; and • The government would forgo any revenues it would have otherwise received from the project after overhead and expenses.
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A value-for-money analysis is often used to assist the government in determining whether a P3 structure is the correct vehicle to use for a particular project. 87 The value-for-money analysis measures the costs of a project using the traditional procurement method versus the P3 structure.
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This determination is not always dependent upon which approach is cheaper, as the government must determine the costs over the life of the project and factor in any ongoing operational and maintenance costs. Additionally, this comparative analysis must account for all procurement options and the consequences of not starting the project at all. 89 Ultimately, the needs of the public or greater community for the particular project must outweigh the overall costs and consequences of starting and completing the project.
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VIII. P3S IN GOVERNMENT CONTRACTING TODAY Indeed, P3s, as a model within the context of federal government contracting, are not a new phenomenon. Growing in significant popularity, P3s have become the "go-to" form of government contracting particularly in 86 Id. 87 Id. The value-for-money analysis also includes the following: the allocation of risks between the government and the private sector party, including any applicable construction costs overruns, unexpected operational and maintenance costs, and any other unexpected costs over the life of the project; the net costs of the project over the life of the project; the net value of any payments the government would receive from the private sector party; the net value of the benefits provided to the public for the life of the project; the technical and specialized skills and efficiencies the private sector party can bring to the project; the ability of the government to start and complete the project without private sector financing and participation; and any residual value of the project after the life of the project. 88 Id. at 9-10. 89 Id. at 10 n.2. 90 Id.
an environment of fiscal deficits. 91 The use of P3s as a means of improving government operations is an issue to which Congress has given serious attention. 92 For example, the congressionally-mandated Commercial Activities Panel, chaired by the comptroller general of the United States, issued a report in 2002 endorsing the use of P3s in government contracting. 93 This endorsement comes on the heels of recognizing the government's redefining role in managing public facilities, transportation, and infrastructure on land and in water. Additionally, Congress' interest in P3s is the result of the DoD's involvement over the last 20 years in P3 arrangements with contractors for the management and production of critical military items and assets as part of its depot-level maintenance program. 94 Other examples of the DoD's use of P3s to expedite projects include Army projects focused on energy conservation, soldier family housing, and army-run hotels ("army lodges"), all of which have been acclaimed as successful ventures. 95 The Navy has also engaged P3 strategies to solve "infrastructure, real property, and energy problems."
96 Even the Air Force has found creative ways to successfully leverage Air Force assets to attract more than $8.3 billion in private investment by authorizing "enhanced use leases" to the private sector for underused facilities on Air Force bases. 
A. P3 in Sustainment and Depot-Level Maintenance
The DoD, over the last couple of decades, has been engaged in establishing a more fully integrated defense sustainment industrial base. 98 As a policy and statutory matter, the DoD promotes the use of P3s as a way to leverage private sector capabilities in the delivery of goods and services to the government. For example, the DoD mandates using P3s in defense sustainment and in depot-level maintenance communities. 99 More specifically, the DoD directs that all "sustainment strategies shall include the best use of public and private sector capabilities through government/industry partnering initiatives." 100 In addition, the DoD states that "P3s for depot-level maintenance shall be employed whenever cost effective in providing improved support to the Warfighter, and to maximize the utilization of the government's facilities, equipment, and personnel at DoD depot-level maintenance activities."
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In the last ten years, the government has increasingly partnered with the private sector to sustain core depot-maintenance capabilities, use underutilized public facilities, and leverage private sector investment in military facilities. 102 In a 2003 GAO study (the "Study") to address the extent to which the DoD is participating in P3s for depot maintenance, it was determined that partnerships between military depots and contractors were formed for a variety of reasons. _miller.pdf (describing, among other things, the defense sustainment industrial base as the "package of support functions required to maintain the readiness and operational capability of weapon systems, subsystems, software [,] and support systems"). 99 See 10 U.S.C. § 2460 (2016). The term "depot-level maintenance and repair" means material maintenance or repair requiring the overhaul, upgrading, or rebuilding of parts, assemblies, or subassemblies, and the testing and reclamation of equipment as necessary, regardless of the source of funds for the maintenance or repair or the location at which the maintenance or repair is performed. 100 See Dep to, maximizing the use and capacity at depots, fostering collaboration between the military and private industry, contractors seeking depots for their unique capabilities and advantageous depot labor rates, and facilitation of workforce sharing. 104 Thus, presently, P3s are a key component of DoD product-support strategies to achieve affordable operational readiness for the warfighter. 105 The DoD uses three basic types of P3 approaches to depot-level maintenance: (i) Workshare, (ii) Direct Sale, and (iii) Lease arrangements. 106 Other partnership approaches recognized by the DoD include Teaming and Government-Furnished Resources. 107 The Department of Defense Public-Private Partnering for Sustainment Guidebook (the "Guidebook") defines Workshare as a "partnership in which a government buying activity, in collaboration with a contractor and a depot maintenance activity, determines the best mix of work by capitalizing on each partner's capabilities." 108 The workload is then allocated to each partner. The contractor is funded through a contract, and the organic activity is funded through a project or work order (in the case of depot maintenance). The partnering agreement focuses on the roles and responsibilities of each partner and the partners work jointly to accomplish the overall requirement. Partners under a workshare agreement do not exchange funds, consequently ridding the need for specific legal authority over the agreement. 109 The Guidebook defines Direct Sale as "an arrangement . . . whereby military and commercial entities enter into a contractual relationship for the use of depot maintenance facilities and employees to sell depot maintenance articles and/or services to an outside (non-government) entity, usually a contractor." 110 A direct sale agreement begins with a government contract that funds a commercial activity. In turn, after development of a partnership agreement with an appropriate implementing agreement, the contractor pays an organic depot maintenance activity (or other industrial-funded activity as authorized) for goods and services provided to the contractor. Depending on the legal authority applied, the funds may be paid to the United States Treasury or directly to the depot's working capital fund. The contractor may also supply material to the depots in support of the partnership.
The purchase of articles or services by the commercial entity establishes a quasi-subcontractor relationship for the depot, which ensures (as authorized by law) that the depot be held accountable for willful misconduct or gross negligence, or from the failure of the government to comply with cost, schedule, or cost performance requirements in the contract agreement.
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A Lease under the Guidebook is an arrangement where the government grants the private sector entity access to and use of government facilities and equipment.
112 Although the depot maintenance performing its mission is priority, providing access and use of government facilities and equipment to the private sector results in more efficient use of government-owned facilities. 113 Furthermore, revenues or "in-kind" payments earned by such a lease arrangement strengthens the government's financial position and assures use of equipment that typically goes unused for long periods of time.
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With respect to other partnership approaches recognized by the DoD, the 2003 GAO study on DoD's use of P3s recognized "Teaming" as an arrangement whereby military and commercial entities enter into a 110 Id. at 4. See also GAO P3 STUDY, supra note 103, at 47. According to the GAO study examining, among other things, the frequency of partnership approaches used in the depot maintenance environment, direct sale is the most frequently used approach. Id.
111 Guidebook, supra note 106, at 4 ("Primary legal authorities for direct sales agreements are found in 10 U.S.C. § 2474, which authorizes the payment from non-government entities to the working capital fund for articles and services produced. Additional authority for the 'sale of articles and services' is in 10 U.S.C. § § 2208(j), 2563, 4543, 4544, 7300, and 22 U.S.C. § 2770 for specified circumstances."). 112 Id. 113 Id. 114 Id. ("In-kind" consideration includes the provision of property maintenance, protection, alteration, repair, improvement, and restoration; construction of new facilities; provision of facilities; and provision or payment of utility services.); see also 10 U.S.C. § 2667 (2016); 10 U.S.C. § 2474.
contractual relationship to assist one another in completing a project by a certain date. 115 Typically, the teaming agreement will lay out the deliverables and work relationship between the military and commercial entities.
116 Once a contract award is granted, these relationships are generally labeled contract/subcontractor relationships.
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Government-Furnished Resources, on the other hand, involve an arrangement whereby the government permits the use of its depot maintenance facilities and/ or its equipment and employees by the private sector at no charge."
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In addition to P3s for depot-level maintenance, the DoD instructs that Performance-Based Logistics implementation strategies shall consider P3s to satisfy the core logistic capabilities requirements of 10 U.S.C. § 2464 and the limitations on the performance of depot-level maintenance and material requirements contained in 10 U.S.C. § 2466. 119 As the DoD continues with its P3 mandates, senior officials and contractors have collectively identified at least 14 characteristics that they believe are important for partnership success: (i) long-term relationship and commitment, (ii) shared partnership vision and objectives, (iii) the right metrics and incentives, (iv) early acquisition of community involvement, (v) complementary skills and abilities, (vi) senior-level advocacy and support, (vii) sound business case analysis, (viii) mutual trust and shared risk, (ix) flexibility to change partnership scope, (x) balanced workload, (xi) independent review and oversight, (xii) enforcement of partnership decisions and requirements, (xiii) full coordination with all stakeholders, and (xiv) clearly documented objectives in partnering agreements.
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Some of the notable successful DoD P3s have centered on partnerships related to in-service weapon systems, weapon systems development, arsenals, and multi-element product support. 121 In August 2011, the United States Air Force's Ogden Air Logistics Complex ("Ogden"), which repairs F-16 fighter aircraft components, needed to repair a dual-mode transmitter 115 and thus formed a Direct-Sale partnership with Lockheed Martin to complete the work. 122 The partnership was expected, among other things, to bring additional workload to Ogden beyond its support of the F-16 fleet at no additional cost to the Air Force. 123 In a 2015 study, the GAO found that the P3s used at Ogden have also been used by other services and commodities in depot-level maintenance activities of components for aircrafts such as the Navy's F/A-18 and its fire control radar. 
B. Corps of Engineers
Dealing with significant budget shortcomings as it takes on the country's civil works programs, and given the availability of private capital, the United States Army Corps of Engineers (the "Corps") has considered improving overall efficiency and reducing its financial burdens through use 122 See U.S. GOV'T ACCOUNTABILITY OFF., GAO-15-249R, DEPOT MAINTENANCE: STATUS OF THE P3 FOR REPAIR OF THE DUAL-MODE TRANSMITTER IN THE F-16 FIRE-CONTROL RADAR (2015) . 123 Id. (In examining the benefits of the Ogden partnership with Lockheed Martin, the Air Force concluded, as part of a 2011 business-case analysis that the partnership work would help to maximize the use of the repair complex while also ensuring skill proficiency among artisans who repair the dual-mode transmitter. In addition, the Air Force concluded that the P3 would result in additional work in the repair complex, with the potential to generate $1.47 million of revenue per year with a reduction in the cost of operations and maintenance.). 124 Id. (delineating that the Navy established a P3 for the repair of the F/A-18 fire control radar in 2002). 125 See generally id. 126 Id.
of P3s. 127 In fact, as it is responsible for the nation's water infrastructure, the Corps is exploring the possibility of partnering with the private sector for completing and delivering the more than $60 billion backlog of outstanding projects involving America's waterways and ports. 128 This is a view expressed by the Army's chief of engineers and the Corps' commanding general, Lieutenant General Thomas Bostick, who understands the nature of the nation's aging infrastructure and the need to outsource such repair projects to private commercial entities. 129 Because the use of P3s would likely allow the Corps to address funding gaps and deliver projects at a faster and more efficient rate, the Corps would potentially be able to deliver/build/recapitalize more infrastructure for the public through leveraging private sector investments for optimal project delivery; develop a culture of innovation for global competitiveness through a highly partnered environment; improve value for money in infrastructure projects by creating incentives for best practice design, timely completion, and efficient operation via sharing project risk with the private sector; and improve the sustainability of infrastructure. 130 Driving these objectives and the Corps' movement toward the use of P3s is legislation that is derived from the concerns raised by Illinois congressional delegates who sponsored bipartisan legislation in April 2013. That legislation, the Water Infrastructure Now P3 Act 131 ("WINPPA"), would encourage private investment to improve the nation's water infrastructure. Recognizing that the Mississippi and Illinois rivers are critical to the economic well-being of the region, the need for expansion and modernization of the 80-to 90-year-old crumbling locks and dams of the rivers 132 that help transport goods and products worldwide has become paramount. Thus, minimizing the significant backlog in the completion of projects along the rivers served as the impetus for the proposal of WINPPA. 133 The WINPPA envisioned creating a five-year pilot program aimed at establishing partnerships between the Corps and private investors. The purpose of the pilot program is to explore alternative financing methods for modernizing infrastructure along the nation's inland waterways, including the Mississippi and Illinois rivers, for exports of products such as steel, oil, coal, and agricultural exports, including corn and mulch.
134 While the WINPPA was never enacted, it served as the impetus for the promulgation of the Water Resources Reform and Development Act ("WRRDA") of 2014.
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WRRDA is the primary legislation by which Congress authorizes the Corps of Engineers' key civil works missions, including navigation, flood risk management, and environmental restoration, paving the way for federal, state, and local projects that maintain the United States' ports, levees, dams, and harbors by authorizing $12.3 billion for such projects. The authorities provided in WRRDA assist the Corps in developing and maintaining the nation's waterways and harbors, reducing damages from storm events, and restoring the environment. WRRDA, among other things, establishes a P3 pilot program permitting private sector investment and participation in the financing, design, and/or construction of the Corps' water infrastructure projects.
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of allowing non-federal interests to carry out authorized flood damage reduction, hurricane and storm damage reduction, and navigation projects.). 132 See Rezin, supra note 128. Also note, a lock is a chamber in which water levels can be adjusted to transport boats between river and canal waterways with different levels. A dam is a barrier that manages water flow. 133 The Water Infrastructure Now P3 Act, S. The nation has a predicted need for investment of $600 billion and $1 trillion in the coming decades to build up and improve our water and sewer infrastructure, making any P3 pilot program of significant importance. "Given the magnitude of capital needed and the critical nature of these projects, P3s seem to be an ideal structure for accomplishing the work, particularly given the current financial pressures faced by the government and its agencies." 137 The Corps have been allowed to explore different methods of financing and delivery modalities under WRRDA, through the Water Infrastructure Finance and Innovation Act ("WIFIA"). 138 With this authorization, the Corps' main objective is to determine the best practices of persuading private partner participation in their projects. WIFIA is adapted from the Department of Transportation's Infrastructure Finance and Innovation Act 139 and provides "low-interest federal loans and loan guarantees for major water infrastructure projects."
140 WRRDA also creates a separate 15-project pilot program-the Water Infrastructure P3 Program for the Army Corps of Engineers-to assess the use of P3s to accelerate the most critical water infrastructure projects. If WRRDA and its programs prove successful, it makes sense to expand such financing programs and encourage the use of P3s to fund projects addressing other sectors of the nation's infrastructure.
C. Transportation and Infrastructure
In addition to the use of P3s in the DoD and Corps, there are a number of P3-related projects that fall under the purview of the Department of . 139 Id. 140 TIFIA is a successful federal program that has supported major P3 transportation projects. Like TIFIA, WIFIA encourages P3s by making low-cost federal loans available to projects that include private partners, as long as the project is publicly sponsored and the local public agency supports it. By lowering the cost of public debt, these low-interest loans give projects more capacity to bring in equity or private debt.
The $2 billion North Tarrant Express A is a leading and recent example in the use of the P3 model for transportation infrastructure development. North Tarrant Express A is a design/build/finance/operate project to manage lanes and upgrade existing facilities on 13 miles of interstate in the DallasFort Worth Metro area. 143 This project is financed by $650 million in TIFIA loans, $427 million in private equity, $400 million in private activity bonds, and $573 million in state funds. Despite a United States municipal bond market of $3.7 trillion, a significant amount of which is allocated for infrastructure financing, the infrastructure needs of the nation are well into the billions. 150 The panel suggested the following steps to improve P3s:
• establish a Transportation Procurement Office ("TPO") to work with agencies to implement P3 best practices, including sample model contracts. • form P3s early in projects to, among other things, form community consensus.
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Given the nation's infrastructure need to pave the way for greater P3 use in surface transportation projects, President Obama signed into law the Fixing America's Surface Transportation Act ("FAST"). 152 This legislation, which became law on December 4, 2015, calls for spending $305 billion over fiscal years 2016 through 2020 for highways, highway and motor vehicle safety, public transportation, motor carrier safety, hazardous materials safety, rail, and research, technology, and statistics programs.
D. Homeland Security
The emergence of P3s in homeland security can be traced back to the 19th century, where the recovery from various disasters resulted in a collaborative effort between federal, state, and local governments with the private sector. 153 The Great Chicago Fire of 1871, the 1906 San Francisco Earthquake, and the Great Mississippi Flood of 1927 saw significant interaction and exchange of funding from the private to the public sector in support of post-disaster reconstruction. 154 The Federal Emergency Management Agency ("FEMA"), created during the Carter Administration, in responding to tragic events such as September 11, 2001, terrorist attacks, Hurricane Katrina, and the Deepwater Horizon oil spill, has contributed to enhancing the prominent and expansive role the P3 model has played in securing the homeland.
In the case of the 9/11 attacks, Verizon Wireless played a key role in rebuilding the communications network infrastructure to re-open the New York Stock Exchange. 155 In response to Hurricane Katrina, Walmart played a significant role in providing relief supplies to Gulf residents. 156 The vital nature of P3s and how they contribute to securing the homeland is proven when studies show that the private sector manages and controls almost 85 percent of the nation's critical infrastructure. 157 Thus, it is apparent that the security of the nation's critical infrastructure, especially in relation to national security, requires an effective partnership framework that fosters integrated, collaborative engagement and interaction among public and private sector partners.
In furtherance of this view, Presidential Policy Directive 21 (PPD-21) 158 and the National Infrastructure Protection Plan (NIPP) 2013 159 provide the overarching framework using, among other things, the P3 model for a structured partnership approach between the government and the private sector for the protection, security, and resilience of critical infrastructure. Through the Department of Homeland Security (DHS) and its Office of Infrastructure Protection (OIP), 160 along with the Critical Infrastructure Partnership Advisory Council (CIPAC), 161 the federal government engages in P3s relying on firms like SAIC, Booz Allen Hamilton, Northrop Grumman, Lockheed Martin, Microsoft, Bank of America, and VISA. 162 These private companies work to enhance critical infrastructure protection with a primary focus on "cyber security, port security, emergency management, chemicals, commercial facilities, critical manufacturing, dams, emergency services, and nuclear reactor sectors, materials, and waste." 163 Indeed, in recent times, P3s have become a high priority, resulting in equipping DHS with initiatives to create greater relations between the federal government and the business community. 164 
IX. FACILITATING OTHER USES OF P3S
A. White House Initiative to Expand P3s
During the Obama Administration an attempt was made to stimulate growth in transportation and other related infrastructure projects by launching of a government-wide initiative-the Build America Investment Initiative. 165 This initiative was announced in furtherance of the administration's policy and ". . . the policy of the Federal Government for all agencies to facilitate, as appropriate, greater public and private partnership and collaboration, including with international investors and companies, to develop, improve, and maintain infrastructure across the country where and when economically and environmentally beneficial and in the public interest." 166 161 Id. CIPAC is the organizational framework, which includes such companies as Verizon, the Boeing Company, Google, and government agencies such as the United States Department of Justice, Department of Commerce, and Environmental Protection Agency, through which the federal government and private sector representatives exchange and coordinate critical infrastructure information. Among other things, the initiative, as further memorialized by Presidential Memorandum, created an Infrastructure Finance Working Group ("Working Group") that would ". . . assess the ways in which public-private collaborations can best support economically transformative investments, improve project delivery, expand economic opportunity, increase resilience and sustainability, advance regional infrastructure development plans, and encourage innovation in the infrastructure sector." 167 Infrastructure, however, is not the only sector where the White House has seen opportunity to leverage P3s. In March 2015, President Obama announced his plan to rebuild and fortify the American manufacturing industry through public-private investments of $500 million. 168 With the DoD leading various competitions focused on innovative technologies that could benefit the manufacturing industry, the Obama administration's plan increased small manufacturer's capabilities. 169 The Obama administration's steadfast focus on leveraging P3s extended even into the areas of social reform and creating access to high-speed broadband for all citizens at all economic levels. Recognizing that ". . . a lack of [I]nternet access is a denial of access to basic education and employment resources," 170 in 27 cities across the nation, citizens will now have the opportunity to be connected to high-speed broadband through a pilot project titled the ConnectHome initiative.
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In furtherance of the Obama administration's initiative, P3s are figuring prominently in the current administration's plan to repair and modernize United States infrastructure as a priority including, roads, bridges, airports 167 Id. 168 (Mar. 18, 2015) , https://www.whitehouse.gov/thepress-office/2015/03/18/fact-sheet-president-obama-launches-competition-new-textiles-focused-man. 169 Id. ("The president launched the ninth manufacturing hub competition in Cleveland, Ohio, and announced measures to strengthen the small manufacturers that power America's supply chains . . . . The first institute awarded is in Youngstown, Ohio. Only in its third year, it is already drawing investment to Ohio-including a $32 million job-creating investment in the region from GE-and advancing research that will help accelerate the speed of 3-D printing in metals by a factor of 10."). 170 REALESTATERAMA, Booker, Menendez Praise White House Announcement of ConnectHome Program to Expand Broadband Access (July 16, 2015), http://newjersey.realestaterama.com/2015/07/16/ booker-menendez-praise-white-house-announcement-of-connecthome-program-to-expand-broadbandaccess-ID01808.html. 171 Id.
and water systems. This plan, which is a key part of the current administration's economic proposal, includes spending $1 trillion over 10 years and purports to open the door to significant private sector investment under the auspices of P3s. 172 Private investment and the formation of P3s in this context recognizes the need to address limited government resources while also transferring project risk. The Trump administration intends to incentivize private sector investment in infrastructure and spur development and construction by providing tax credits which will ultimately lower the cost of financing projects. The extent to which the current administration will be successful in facilitating P3 projects for significant infrastructure projects remains to be seen as President Trump provides more details of his plan during the latter part of 2017. This approach is consistent with many states' practice of enacting laws to authorize private investment infrastructure projects and a full range of P3s.
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B. Congressional P3 Action
Congress has been more recently engaged in seeking ways in which P3s may serve to facilitate greater infrastructure development within the government. For example, the Congressional P3 Caucus, a bipartisan congressional caucus, has been established to explore how to expand the role of P3s in transportation infrastructure as well as defense, energy, technology, and water. 174 Representative Mike Rogers (R-Alabama), co-chair of the caucus, cites raising awareness of infrastructure issues and examining P3s across the country as an objective of the caucus and as a response to the challenge resulting from the "severe crisis" in infrastructure funding in this country. passed, the PBAA would finance $750 billion in infrastructure investment using no appropriated funds. The goal of the PBAA in stimulating P3s is to finance rebuilding the United States transportation, energy, communications, water, and education infrastructure through the creation of an infrastructure fund using repatriated corporate earnings, as well as through using P3s. The legislation would lead to the creation of the American Infrastructure Fund ("AIF"), which would be funded by "the sale of $50 billion worth of infrastructure bonds having a 50-year term at a fixed interest rate of 1 percent, and would not be guaranteed by the U.S. government." 177 The AIF would "provide loans or guarantees to state or local governments to finance qualified infrastructure projects and the states or local governments would be required to pay back the loans at a market rate determined by the AIF, to ensure they have 'skin in the game.' 178 Additionally, the AIF would invest in equity securities for projects in partnership with states or local governments."
The PBAA requires, among other things, 25 percent of AIF funded projects be P3s. Of that 25 percent, it is required that at least 20 percent of P3 funding is received from private investments. The potential benefits of the PBAA are that it would create a large-scale infrastructure financing capability with zero federal appropriations; lead to significant jobs in the short term and help U.S. competitiveness in the long-term; allow for repatriation while ensuring U.S. corporations' tax savings are truly invested in the U.S. economy to grow quality jobs; push the project selection decisions down to state and local governments who have skin in the game; and encourage and create a framework for growth in P3s.
X. P3S IN STATE AND LOCAL GOVERNMENT CONTRACTING
State and local governments have seen the benefits of P3s as well and are taking a more serious look at P3s as a means of delivering critical infrastructure development and other essential services to citizens. A recent report stated that the three primary forces driving the emerging P3 market in Pennsylvania is another leading state utilizing P3s to engage the private sector in the development of infrastructure. 190 This includes utilizing P3s to replace bridges, develop ports, and build CNG fueling stations. For example, the Pennsylvania Department of Transportation is involved in working with a private sector consortium for the replacement of 600 structurally deficient bridges. In addition to this $1.1 billion project, the governor, working through the Philadelphia Regional Port Authority, is developing plans for facilities that would support and service the automobile industry and an import-export facility for crude oil. 191 What distinguishes Pennsylvania's P3 legislation from that which exists in many other states is its allowance for private sector submission of unsolicited proposals for P3 projects.
Many experts believe some states' hesitation to adopt broader P3 statutes stems from concern that the interests of profit-driven private developers may not always align with those of the public. Notwithstanding these concerns, some communities have embraced the P3 model as the vehicle for realistic change when budgets continue to get cut and infrastructure continues to deteriorate. For example, the small rural town of Westminster, Maryland, utilized P3s and private investment to overcome the disadvantage of poor Internet access and connectivity. In exchange for internet access, the private partner was afforded exclusivity based on a fixed period or a certain volume of Internet subscriptions. 192 It also created an opportunity to engage in a P3 arrangement that resulted in a private partner investing in next-generation access. The Urbana-Champaign, Illinois, area is another local use of P3s in the development of Internet infrastructure. 193 The benefits of P3s have been realized by even the nation's capital. In November 2015, Mayor Muriel Bowser officially launched the District's Office of Public-Private Partnerships. 194 As residential development in the District expands, so does the need for infrastructural improvement. 195 Mayor Bowser Utah, 213 Oregon, 214 Virginia, 215 and Washington. 216 Georgia and Indiana do not allow their state agencies to accept unsolicited proposals. 217 
XI. CONCLUSION: P3S IN GOVERNMENT CONTRACTING TOMORROW
The use of P3s in government contracting is a concept that is well established. With new financial pressures on federal, state, and local agencies, many agencies have a renewed focus on P3s as a means to reduce operating budgets and minimize deficits by turning operations and maintenance responsibilities over to private sector companies. As federal, state, and local governments look to ensure efficiencies in the delivery of goods and services, and the intersection between the public sector and private contractors is facilitated through P3 initiatives, there will be increased opportunities for government contractors.
It is anticipated that P3 projects will ultimately result in a new trilliondollar government marketplace, 218 with the impact primarily in the area of defense, as well as transportation and infrastructure development. Indeed, P3s are sweeping the country, not only changing government contracting practices and the way in which the government does business, but also addressing socioeconomic concerns, resulting in a fuller and more engaged and interactive life for citizens. Despite being a mainstay, P3s have also become an increasingly important and promising tool for leveraging private funds to meet investment and funding needs. P3s are indeed becoming an important component in the toolkit of developing partnerships for the efficient delivery of goods and services to the government.
